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PRINCIPAL AND AGENT. 


“ Tere is no doubt,” says Mr. Justice 
Story, “of the personal liability of the 
agent in all cases where he falsely affirms, 
that he has authority as he does when he 
signs the instrument as an agent of the 
principal, and knows that he has no au- 
thority. But another question has been 
made whether he is liable, when he sup- 
poses that he has authority and has none: 
as, for example, when he misconstrues the 
instrument conferring authority on him, or 
where the instrument, confirming the au- 
thority, turns out to be a forgery, and he 
supposed it to be genuine. In Polhill v. 
Walter, 3 B. & A. 114, Lord Tenterden, 
in delivering the opinion of the court, 
seems to have thought that the right of ac- 
tion was founded solely upon there being 
an affirmation of authority where the par- 
ty knew it to be false, and that, therefore, 
if the party acted under the authority of a 
forged instrument supposing it to be genu- 
ine, he would uot be responsible. But 
there is great reason to doubt this doc- 
trine; for if a person represents himself 
as having authority to do an act which he 
has not, and the other side is drawn into a 
contract with him, and the contract be- 
comes void for want of such authority, the 
damage is the same to the party who con- 
fided in such representation, whether the 
party making it acted with a knowledge 
of the falsity or not. In short, he under- 
takes for the truth of his representation.” 
And then he adds, “‘ In cases where a per- 
son executes an instrument in the name of 
another without authority, there is some 
diversity of judicial opinion as to the form 
of action in which the agent is to be made 
liable for the breach of duty. In England 
it is held, that the suit must be by a special 
action, as the case of Polhill v. Walter.” This 
question was discussed in a recent case 
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in which the circumstances were these: 
when a man who had been in the habit of 
dealing with the plaintiff for meat supplied 
to his house and abroad, leaving his wife 
and family resident in this country, and 
died abroad: It was held, that the wife 
was not liable for goods supplied to her 
after his death, but before the information 
of the death had been received ; she hav- 
ing had originally full authority to contract, 
and done no wrong in representing her 
authority as continuing, nor omitted to 
state any fact within her knowledge, rela- 
ting to it, the revocation itself being by 
the act of God, and the continuance of the 
life of the principal being equally within 
the knowledge of both parties. The fol- 
lowing is the judgment of Mr. Baron Al- 
derson : 

“The defendant was the widow of a 
Mr. Iberys, who died abroad; and the 
plaintiff, during the husband’s life-time, 
nad supplied, and after his death had con- 
tinued to supply goods for the use of the 
family in England. The husband left 
England for China in March, 1839, and 
died on the 14th day of October, in that 
year. The news of his death, first arrived 
in England on the 13th day of March, 
1840; and the only question now remain- 
ing for the decision of the court is, whether 
the defendant was liable for the gocds sup- 
plied after her husband’s death, and before 
it was possible that the knowledge of the 
fact could be communicated toher. There 
was no doubt that such knowledge was 
communicated to her as soon as it was pos- 
sible ; and that the defendant had paid into 
court sufficient to cover all the goods sup- 
plied to the family by the plaintiff subse- 
quently to the 13th of March, 1840. We 
took time to consider this question, and to 
examine the authorities on this subject, 
which is one of some difficulty. The 
point, how far an agent is personally liable, 
who having in fact no authority, professes 
to bind his principal, has on various occa- 
sions been discussed. There is no doubt, 
that in the case of a fraudulent misrepre- 
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sentation of his authority, with an inten- 
tion to deceive, the agent would be per- 
sonally responsible. But independently of 
this, which is perfectly free from doubt, 
there seems to be still two other classes of 
cases, in which an agent, who without ac- 
tual authority, makes a contract in the 
name of his principal, is personally liable, 
even where no proof of such fraudulent 
intention can be given. 

First, where he has no authority, and 
knows it, but nevertheless makes the con- 
tract as having such authority, In that 
case, on the plainest principles of justice, 
he is liable. For he induces the other 
party to enter into the contract on what 
amounts to a misrepresentation of a fact 
peculiarly within his own knowledge ; and 
it is but just, that he who does so should 
be considered as holding himself out as 
one having competent authority tocontract, 
and as guaranteeing the consequences 
arising from any want of such authority. 
But there is a third class, in which the 
courts have held, that where a_ part 
making the contract as agent, bona fide 
believes that such authority is vested in 
him, but has in fact no such authority, he 
is still personally liable. In these cases, 
it is true, the agent is not actuated by any 
fraudulent motives; nor has he made any 
statement which he knows to be untrue. 
But still his liability depends on the same 
principles as before. It is a wrong, dif- 
fering only in degree, but not in essence, 
from the former case, to state as true what 
the individual making such statement does 
not know to be true, even though he does 
know it to be false, but believes, without 
sufficient grounds, that the statement will 
ultimately turn out to be correct. And if 
that wrong produces injury to a third per- 
son, who is wholly ignorant of the ground 
on which such belief of the supposed 
agent is founded, and who has relied on 
the correctness of his assertion; it is 
equally just that he who makes such as- 
sertion should be personally liable for its 
consequence, On examination of the au- 
thorities, we are satisfied that in all the 
cases in which the agent has been held 
personally responsible, will be found to 
arrange themselves under one or uther of 
these three classes. In all of them it will 
be found, that he has either been guilty of 
some fraud, has made some statement 
which he knew to be false, or has stated as 
true what he did not know to be true, 








omitting at the same time to give such in- 
furmation to the other contracting party, 
as would enable him, equally with himself, 
to judge as to the authority under which 
he proposed to act. Of the first, it is not 
necessary to cite any instance. Polhill y, 
Walter, 3 B. & Ad. 114, is an instance of 
the second ; and the cases where the agent 


| never had any authority tu contract at all, 


but believed that he had, as whew he acted 
on forged warrant of attorney, which he 
thought to be genuine, and the like are in- 
stances of the third class. To these may 
be added those cited by Mr. Justice Svory, 
in his book on agency, p. 226, note 3. The 
present case seems to us to be distinguish- 
ed from all these authorities. Here the 
agent had in fact full authority originally 
to contract, and did contract in the name 
of the principal. There is no ground for 
saying that in representing her authority 
as continuing, she did any wrong whatever. 
There was uo mala fides on her part, no 
want of due diligence in acquiring know- 
ledge of the revocation—no omission to 
state any fact within her knowledge rela- 
ting to it, and the revocation itself was by 
the act of God. The continuance of the 
life of the principal was, under these cir- 
cumstances a fact equally within the know 
ledge of both contracting parties. If then, 
the true principle derivable from the cases 
is, that there must be some wrong or omis- 
sion of right on the part of the agent, in 
order to make him personally liable on a 
contract made in the name of his princi- 
pal, it will follow that the agent is not re- 
sponsible in such a case as the present; 
and to this conclusion we have come. We 
were, in the course of the argument, press- 
ed with the difficulty, that if the defend- 
ant be not persunally liable, there is no 
one liable on this contract at all; for 
Blades v. Free, {9 B. & Cr. 167; 4 Man. 
& Ry. 282,) has decided, that in such a 
case the executors of the husband are not 
liable. This may be so, but we do not 
think that if it be so, it affords to us asuf- 
ficient ground for holding the defendant 
liable. In the ordinary case of a wife who 
makes acontract in her husband’s life-time, 
for which the husband is not liable, the 
same consequence follows. In that case, 
as here, no one is liable on the contract so 
made. Our judgment on the preseut oc- 
casion, is founded on general principles 
applicable to all agents: but we think it 
right also to advert to the circumstance, 
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that this is tho case of a married woman, 
whose situation as a contracting party is 
of a peculiar nature. A person who con- 
tracts with an ordinary agent, contracts 
with one capable of contracting on his own 
name; but he who contracts with a mar- 
ried woman, knows that she is in general 
incapable of making any contract by which 
she is personally bound. Now, if acon- 
tract were made on the terms, that the 
agent, having a determinable authority, 
bound his principal, but expressly stipula- 
ted that he should be personally liable him- 
self, it seems quite reasonable that, in the 
absence of all mala fides onthe part of the 
agent, no responsibility should rest upon 
him; and, as it appears to us, a married 
woman, situated as the defendant was in 
this case, may fairly be considered as an 
agent so stipulating for herself: and on 
this limited ground, therefore, we think she 
would not be liable under such circum- 
stances as these.” Smout v. Ibery, 10 M. 
& W. 1. 











U. S. CIRCUIT COURT. 





U. S. Circuit Court for the Southern District 
of New York. 


[In the Second Circuit.] 
Before the Hon. S. R. Berts. 
[Sitting as Circuit Judge.] 
Admiralty Sessions of Oyer and Terminer. 


The Unitrep States v. Roserts, Bruson 
and NicHoLson. 


ENDEAVOR TO MAKE A REVOLT AND MUTINY. 


Where prisoners were indicted for an endeavor to 
makea revolton board of the American packet 
ship Burgundy, |! ving at the port of Havre in France, 
in an enclosed dock into which the tide was let at 
the will of the owner :—Held, that the Circuit Court 
of the United States had jurisdiction of the offence: 
Held, also, that the admiralty jurisdiction, under 
the act of congress passed March 3d, 1835, was co- 
extensive with the English admiralty courts in cases 
when robbery or offences were committed in creeks, 
harbors ood ports m foreign countries, which 
robbery was done by American citizens, and 
amounted to piracy. 

Held, also, that under the act of 1825, passed by the 
American congress, that the United States Courts 
had jurisdiction over their own citizens in foreign 
countries for offences committed on tide waters. 

Held, also, that the mates of a vessel in the absence 
of the master had the command of such ship or 
vessel, and they could direct the whole of the crew 








to go below from the deck of the vessel to their 
berths in the night time. 

Held, also, that whereone of the crew came on deck 
apparently to see what the cause of a disturbance 
was that was then going on, that when ordered 
peremptorily to go below and neglected to du so, he 
was guilty of disobedietice of orders and might be 
punished under the act of congress for disobedience 
of orders and an endeavor to make a revolt. 


THE prisoners in this case were indicted 
under the act of congress passed March 
3d, 1835, § 2, for an endeavor to make a 
revolt and mutiny on board of the Ameri- 
can packet ship Burgundy, on the high 
seas, where the tide ebbs and flows within 
the admiralty and maritime jurisdiction of 
the United States. ' 

The vessel was a packet ship sailing 
from New-York to the port of Havre in 
France. Captain John Rockett was master. 
The prisoners on their arraignment pleaded 
not guilty and moved for separate trials, 
whereupon, John Roberts and William 
Bilson were put upon their trials under 
one panel of the jury, and Samuel Nichol- 
son was tried under a separate panel, but at 
the same term of the court. 

The cause against Roberts and Bilson 
came on for trial, and the mate of the ves- 
sel was first introduced as a witness. He 
testified that the vessel arrived at the port 
of Havre, and appeared at the quay where 
the harbor master took charge of the ves- 
sel under the municipal authorities of 
Havre, and the vessel was then taken to 
her station inside of the flood gates. It 
appeared that the docks at Havre had been 
artificially constructed by the municipal 
authorities of the town. That the earth 
had been first excavated to the proper 
depth and then walls had been put up on 
each side of the excavations, and flood gates 
erected so that ona flood tide the dock be- 
came full, while on an ebb tide, the flood 
gates prevented the water running out, 
and the vessels in this manner rode in the 
water without touching the bottom. The 
Burgundy Jay at a station within the dock, 
and inside of the flood gates and discharg- 
ed her cargo on to the quay, where were 
stationed several persons night, and day, 
known in France as-gen d’arjes,,.who were 
employed by the Frencl» Government for 
police services. -Having. discharged her 
cargo, she took in another cafgo for the 
homeward voyage, and having taken in the 
cargo the vessel was ready to pass out of 
the dock through the flood gates the next 
morning at the flood tide. In the after- 
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noon, a box of gold coin, containing be- 
tween 5 and 6000 dollars, was brought on 
board as a part of the cargo for the home- 
ward voyage, and was stowed under the 
lock and key of the first mate, in a state- 
room adjacent to where he slept, which 
appeared to be a cabin under deck. This 
cabin communicated with the deck of the 
vessel by a gangway, and a house stood 
over the gangway which was locked at 
nights. It did not appear that the crew 
generally knew that the specie had been 
brought on board, indeed there was no 
proof on the trial, that any one of the crew 
belonging to the vessel, was cognizant of 
the fact that specie had been brought on 
board of the vessel. The mate also testi- 
fied that, that night the captain of the 
Burgundy slept on shore, and that in the 
night, after he had retired to his cabin with 
the specie locked up in an adjacent state- 
room, he heard a noise at the door of the 
house at the head of the companion way. 
That some person was trying to burst in, 
he sprang out of his berth, ran up to the 
door, and the man outside was kicking in 
the pannels. He unlocked the door, went 
out, and met at the door the two prisoners 
and another person who had formerly be- 
longed to the ship, but had left the vessel 
at Havre. The night was pretty dark, he 
spoke to the prisoners and ordered them 
into the forecastle; they did not obey his 
orders, and upon this state of things he 
sang out for the 2d and 3d mates. It ap- 

eared by this time that most of the crew 
had rallied on deck. He ordered them all 
below; they appeared to be noisy and 
somewhat riotous. He then clenched the 
men and began with his fists to clear the 
deck ; being a stout man, one after another 
was knocked down, and a general melée 
took place ; finally he himself, assisted by 
the 2d mate, succeed in capturing three or 
more of the crew, placing them on the 
quarter deck and tying them. The mate 
and his comrade then told the crew that no 
man should come aft upon peril of life, and 
ordered the crew to ge to the berths at the 
forecastle, ‘Shey neglected and refused 
to do so, ynd heand tke-2d mate then took 
hold of some scantling..strips which they 
found aua,cleared the decks. The person 
who was kicking at the door ran on to the 
quay and escaped into the town, and never 
was again seen by the witness. This evi- 
dence of the mate was confirmed by the 
2d mate, and indeed some of the crew who 





were examined, confirmed the account of 
breaking in the door, or attempting to do 
so, but stated that when they heard the 
noise they came on deck for the purpose 
of ascertaining what the difficulty was. 

It did not ro seg that all of the men 
were dressed who came on deck, though 
the prisoners were dressed if the mate 
testified correctly, when the attempt to 
break open the door was frustrated by his 
coming on deck amongst the assailants, 
Nothing distinct appeared that the two 
prisoners Roberts and Bilson, had attempt. 
ed or participated in any attempt to break 
open the door, leading to the state-room, 
where the specie was stowed. The cause 
was summed up to the jury, who rendered 
a verdict of guilty against the two prison- 
ers, Roberts and Bilson; and then the 
other prisoner, Samuel Nicholson, was put 
on trial under the indictment by another 
panel of jurors. The testimony in this 
cause was the same as in the preceding 
case, except Nicholson proved that he 
came on deck when be heard the noise at 
the house door ; he was in his night clothes 
when he came on deck, without coat, vest, 
pantaloons or hat, and he proved that he 
went aftto interfere with the mates only 
to see what was doing, and to protect the 
men the mates were beating and tying on 
the quarter deck. The mate testified that 
the prisoner came aft contrary to bis orders, 
and after he had repeatedly ordered the 
crew into their berths in the forecastle. 

The mate appeared to have acted 
throughout with a heroic courage, and 
proved himself to be physically competent, 
when assisted by the 2d mate, to control 
the whole of the crew of the vessel. The 
various points growing out of this trial 
were reserved by the prisoners’ counsel with 
liberty to make a case and move in arrest 
of judgment. The counsel summed up 
respectively to the jury, and they retired 
ie | brought in a verdict of guilty against 
Nicholson, the prisoner. 

The counsel for the prisoners made a case 
and moved in arrest of judgment, and the 

Ist Point was, that this court had no ju- 
risdiction of the offence charged against 
the prisoners; that it was a case not within 
the admiralty jurisdiction of the United 
States, and cited 5 Wheaton’s Rep. p. 76, 
The United States v. Wiltzburgher ; The Uni- 
ted States v. McGill, 4 Dallas’s Rep. 426, 
and urged that the jurisdiction of the Circuit 
Court of the United States depends ex- 
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clusively on the constitution and laws of 
the United States and is territorial, and 
that this court had no jurisdiction over the 
present case, the offence having been com- 
mitted within the enclosed dock at Havre, 
in the kingdom of France, while the vessel 
was fastened on shore to the quay. The 
learned counsel also cited Livingston v.Jeffer- 
son, Brockenbrough’s Rep., 203, in regard to 
the question of local jurisdiction, and again 
cited 1 Mason’s Rep., in the case of the 
United States v. Hamilton, where the pri- 


soner was indicted for a larceny committed | 


on board of an American ship, in an en- 
closed dock at the port of Havre in France, 
into which dock the water was admitted at 
the will of the owners only. The court 
held in this case that the prisoner could 
not be convicted. He also stated that in 
the case of De Loviov. Boit and others, the 
court had not claimed jurisdiction so ex- 
tensive as that claimed in the present case, 
and stated that the rule appeared to be that 
offences against the sovereignty must be 
committed within its territorial jurisdiction, 
and likened the case to one where two 
persons go from England into France and 
fight there, and one kills the other, it is not 
murder in England by the common law. 
3 Just. p. 48; but in the present case, the 
court ought not to assume jurisdiction, as 
all parties had voluntarily gone beyond the 
jurisdiction of the United States. 

2d Point. The counsel for the prisoner 
urged that Nicholson had been wrongfully 
convicted ; that he was not an aider or 
abettor, or accessary in regard to any of- 
fence’ that the other prisoners had commit- 
ted, nor had he been guilty of any offence 
under tho laws of the United States; that 
the question of jurisdiction arose in his 
case equally with that of the other two 
prisoners, and likened the case to one 
where several persons were in company 
together, and engaged in one common pur- 
pose, lawful or unlawful, and one of them, 
without the knowledge or consent of the 
others, commit an offence, the others will 
not be involved in his guilt, unless the act 
done was in some manner in furtherance 
of the common intention. Roscoe’s Crimi- 
nal Evidence, p. 167: So where soldiers 
were employed to arrest a man and unlaw- 
fully broke into a house where they sup- 
posed he was concealed, but it turned out 
otherwise, and then some of the soldiers 
went to stealing. It was held, that the 
theft was a chance opportunity of stealing 





after the door was broken open, where- 
upon some of the soldiers committed a 
larceny, and others though present did not, 
and they were held not guilty as aiders and 
abettors. Roscoe, p. 167. 

To the first point the district attorney 
joined issue on the question of jurisdiction, 
and contended that this was a case clearly 
within the jurisdiction of the United 
States Courts in Admiralty, and urged 
that the offence had clearly been brought 
within the act of congress of 1825, § 5. 

To the second point, he urged that the 
prisoner Nicholson had disobeyed the law- 
ful orders of the mate, who was the com- 
manding officer on board, and for such dis- 
obedience he ought to be punished, and 
having been found guilty by the verdict of 
the jury, he should be sentenced under the 
indictment. 

Betts, J., at a subsequent day, de- 
livered the opinion of the court and stated, 
that under the crimes act of 1790, maritime 
offences, trisble and punishable by the 
cuurts of the United States, were mostly 
limited to those committed on the high 
seas, and out of the jurisdiction of any par- 
ticular state; that the act of 1825 enlarged 
the jurisdiction of the courts in this re- 
spect, so that offences committed on board 
vessels belonging to citizens of the United 
States while lying in any port o1 place within 
the jurisdiction of any foreign state or so- 
vereign, by any person belonging to the 
company of such vessels, should be cog- 
nizable and punishable by the proper cir- 
cuit court of the United States, in the same 
way and manner, and under the same cir- 
cumstances, as if committed on board of . 
such vessels on the high seas, and without 
the jurisdiction of such sovereign or state, 
provided that if the offender shall be tried 
for the offenée, and acquitted or convicted 
thereof in any competent court of a foreign 
state, he shall not be subject to another 
trial in a court of the United States. 

The prisoners were indicted under the 
act of congress, passed March 3d, 1835, 
§ 2, which declares that if the offence 
charged against them in this case, and upon 
which they have been convicted, shall be 
committed on the high seas, or any other 
waters within the admiralty and maritime 
jurisdiction of the United States, that the 
prisoner shall be punished by a fine not 
exceeding $1500, or by imprisonment not 
exceeding five years, or by both, according . 
to the nature and aggravation of the of- 


€ 
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fence; that the admiralty jurisdiction of 
the United States, properly so speaking, 
extended to all places where the tide ebbs 
and flows. It has been determined in some 
of the ancient admiralty criminal decisions, 
that if persons, who were British subjects, 
and belonged to British vessels, committed 
acts of piracy in any bays, harbors, creeks 
and ports while out of the realm of Eng- 
land, they might be indicted in the English 
admiralty court, and punished for such of- 
fences. This law, laid down by the an- 
cient English authorities, does not appear 
to have been overruled. A modern case, 
in effect, adopts and confirmsit. “If the 
“‘robbery be committed in creeks, har- 
“ bors, ports, &c., in foreign countries, the 
“ court of admiralty indisputably has juris- 
“diction of it, and such offence is conse- 
“quently piracy.” Rex S. Gillott, Feb’y 
28th, 1812, MS. case. 

The same acceptation of the meaning 
of “ admiralty and maritime jurisdiction,” 
would naturally apply to the terms when 
used in the constitution or laws of the 
United States. 

Without the aid of English authority, 
there would seem to be no reasonable 
ground to doubt the rightful power and 
competency of the government of the 
United States to punish its own citizens for 
offences committed on board American 
vessels on tide waters in any part of the 
world. Congress, in the act of 1825, in- 
tended to exercise that power in respect 
to the classes of offences there specified. 
The vessel, in the present case, Jay in an 
enclosed dock in the port of Havre, where 
she rode at full tide. The tide ebbed and 
flowed there. This fact is found by the 
verdict. It was a partofthesea. It does 
not appear that the prisoners have been 
tried, convicted or acquitted of this offence 
in the French tribunals. They belonged 
to the American vessel, composed a part 





of its crew, and had been found guilty of | 
the offence charged against them; and | 


they are accordingly subject to punishment 
under the act of congress. To the second 
point, Nicholson might not have origi- 


nally entered into the offence with the | 


other prisoners, or been guilty of disobe- 
dience of orders; aud it was left to the 
jury to determine whether he in any man- 
ner afterwards countenanced or participa- 
ted in the riot on board and disobeyed the 


| 
| 


jury have found him guilty and the court 
is not called upon by this case, if it has the 
power to review the verdict upon the facts, 

The question reserved for the decision 
of the court is, whether the act of congress 
applies to this offence, and if it does, whe- 
ther congress had power to pass such act, 

Upon both these points the opinion of 
the court was that judgment must be ren- 
dered on the verdict against the prisoners, 

The indictment charges no robbery or 
attempt to commit one, and is limited to 
the riotous conduct and disobedience of 
orders of the prisoners, and their endeay- 
or to make a revolt. 

The court affirmed the verdict, and sen- 
tenced the prisoners each to pay a fine of 
$50, and be imprisoned one year. 

For the prisoners, A. Nash. 

For the United States, the District At- 
torney. 
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Before the Hon. Lewis H. Sanprorp, As- 
sistant Vice-Chancellor of the First 
Circuit. 


Corr v. Horne and TrencHarp. 


APPLICATION OF PAYMENTS — JURISDICTION TO RE- 
STRAIN ILLEGAL DISTRESS FOR RENT. 


Where the attorney of the lessee of real estate per- 
formed labor for the lessor, which was accepted by 
him as a payment towards the rent, and the lessee 
subsequent!y assigned the lease to C., who offered 
to pay the lessor the arrears of rent, deducting the 
payments in labor, which the lessor refused to re- 
ceive— Held, that the lessee could not at the hear- 
ing, apply the work towards interest on the arrears 
of rent. and that the assignee was entitled to have 
the same applied in reduction of the amount of the 
rent. The lessor, after such offer, distrained for the 
rentin arrear, without deducting the payments made 
in work The demised premises were occupied by a 
dozen different under-tenants of the assignee, and the 
officer, who executed the distress, visited all the tene- 

* ments in search of gouds whereon to levy, and levied 
upon the goods of one of the under-tenants— Held, 
that the distress was illegal, and that the Court of 
Chancery, under the circumstances, has jurisdiction 
to restrain the distress, and to award a perpetual in- 
— on payment of the rent actually due to the 

essor. 


On the third day of March, 1825, the 
defendant, Horne, and two others, demised 
1o Eleagor F. Cook and William F. Wood- 
ruff, a lot of ground, with several buildings 
thereon, at the corner of Delancy and 
Suffolk-streets, in the city of New-York, 


orders of the mates, given for the mainte- | for twenty-one years, at an annual rent of 
nance of order and subordination. The | $225, payable quarterly. In the spring of 
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1840, the defendant Horne became, by sur- 
vivorship, the sole lessor, and entitled to 
the rent. 

_ Cook assigned his interest in the lease 
to Woodruff, April 17th, 1826, and on the 
27th of November, 1840, Woodruff trans- 
ferred the lease to the complainant. 

Cook remained in possession by himself 
and his tenants, until the transfer to the 
complainant— Woodruff having given to 
Cook, on the 25th day of February, 1829, 
a full power of attorney to rent the pre- 
mises and collect the rents at his discretion. 
Cook made all the payments of ground 
rent to Horne during that period. Besides 
the sums paid in cash, he paid several sums 
from time to time in work and labor, which 
the complainant contends were applied by 
the defendant on the rent of the premises. 
On the other hand, the defendant denies that 
the work and labor ought to be credited 
on the rent. This is the subject of the con- 
troversy between the parties. 

Upon acquiring the lease, the com- 
plainant applied to the defendant, Horne, 
for a statement and account of the rent in 
arrear. His applications were frequent, 
and were continued to July, 1842. About 
the first of August, 1842, the defendant 
furnished a statement by which he claimed 
a balance of $1563 28, and insisted on the 
complainant’s paying that sum. 

The complainant tendered to him, on 
the 19th day of August, 1842, $992 $2, 
that being the balance of rent due, deduct- 
ing all the payments made in money and 
work, and allowing no interest on the ar- 
rears, 

The defendant, claiming that $1275 was 
in arrear, (omitting interest and the pay- 
ments made in labor,) issued a distress 
warrant for that amount, on the 22d day of 
August, 1842, and the defendant, Trench- 
ard, as marshal, levied it. upon one of the 
under-tenants of the complainant. 

The whole number of the undey-tenants 
of the houses at the time was about a do- 
zen. The marshal called on all but two, 
whose tenements were locked up, and found 
no other goods liable to distress except 
those levied, as befvre stated. 

This bill wes filed August 25th, 1842, 
and an injunction issued staying the dis- 
tress on complainant’s depositing the 
$992 82. 

G. N. Titus, for the complainant. 

J. 8S. Lawrence and H. Nicoll, for the 
defendant Horne. 














Tue Assistant Vice-CHANCELLOR.— 
The first inquiry presented in the cause, is 
in reference to the bills of Cook for work, 
which were credited in the statement pre- 
pared by the defendant Horne. On the 
hearing, I was inclined to believe that Mr. 
Horne had intended to credit those bills 
specifically for interest on the arrears of 
rent. (See Seymour v. Van Slyck,8 Wend. 
403.) But on examining the case I find 
that he makes no pretence orclaim of any 
such intention or appropriation. He says, 
in his answer, that the bills were impro- 
perly credited in the account or statement, 
because, when the work was done, Cook 
represented himself to be the owner of 
the lease, and promised the defendant to 
pay him interest on the rent, if he would 
allow it to stand. He has not proved ei- 
ther the representation or the promise thus 
alleged, although the examination of Cook 
as a witness gave him an opportunity to 
prove both. 

In the absence of any averment in the 
answer that the bills for work were applied 
for interest, or intended so to be, and there 
being no attempt on the part of the de- 
fendant to prove such intention or applica- 
tion, it cannot now be set up with any rea- 
son or plausibility. 

The charge is made in the bill, that only 
$992 82 was due to the defendant for the 
rent in arrear, and the issue thereon by 
the answer is, in effect, that the bills for 
work were not applicable as payment at 
all. And to strengthen the issue on his 
part, the defendant assigns as a reason for 
claiming, that there was due to him $1275 
at the time of the distress, that the lessees 
agreed to pay the rent in money end not 
in labor. 

On this issue the answer is not sustained. 
The defendant himself credited the bills 
for work in the statement which he ren- 


' dered to the complainant the first of 


August, 1842; and taking that admission 
in connection with the accompanying 
charge for interest, and with the averment 
in his answer, that Cook promised to pay 
interest; it shows that the work was in- 
tended to apply on either the rent or the 
interest, or both, without showing any spe- 
cific application to either. 

The answer does not deny that Cook 
performed the labor in question, nor does 
it state distinctly, so as to effect the con- 
science of the defendant, that the labor 
was not to apply on the lease. Then the 
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testimony of Cook on this point, is positive 
and explicit. He says that Mr. Horne did 
credit him for the bills of work, as so much 
money on account of the rent; that there 
never was any distinction between doing 
work and paying money, and that, when 
he rendered his bills for work done, Mr. 
Horne recognized them the same as cash 
for the rent of these premises. The testi- 
mony is also positive that the bills were 
applied to the rent; and no effort was 
made on the part of the defendant to show 
that they were to apply upon the interest. 
The work has never been paid for in any 
other manner than by the application to 
the rent in question. The situation of 
Cook in reference to the demised pre- 
mises, corroborates his testimony on this 
point. He was an occupant of a part of 


the premises, and managing the whole as | 
All the rent, which the defend- | 


his own. 
ant received, came from Cook. The de- 
fendant knew nothing of Woodruff in the 
matter, and itis plain that Woodruff ’s own- 
ership was nominal, and that Cook was 
the real party in interest from 1826 to 1840. 
He was always in arrear, and the defend- 
ant, having occasion for mason work, would 
naturally employ Cook, a mason and his 
debtor, in preference to a stranger. It 
was of no consequence to the defendant, 
that Cook was not the legal owner of the 
lease, so long as he did the work and con- 
sented to apply it upon the rent. 

This is not an attempt by the complain- 
ant to set off Cook’s bills against the rent, 
without any assignment of the bills to him, 
as was suggested by the defendant’s coun- 
sel. It is a question of payment, and not 
of set-off; and the complainant’s ground 
is, that the defendant and Cook have, in 
fact, made an application of the labor as a 
payment towards the rent, without claim- 


ing that there was any express agreement, | 
that the defendant would receive payment | 
in labor, or substitute any thing for money. | 


On a deliberate consideration of the case, 
I cannot entertain any doubt, but that the 
bills of work done by Cook for the de- 
fendant were applicable to the rent of the 
premises in question, and ought to be cre- 
dited thereon. 

The amount of rent due on the first day 
of August, 1842, crediting the bills of 
work, was $992 82. ‘The defendant con- 
cedes that he was not entitled to interest 
as against the complainant, and it is omit- 
ted in the computation. 





The complainant offered to pay the 
amount due to Mr. Horne on the 19th da 
of August following. The defendant insists 
that no legal tender was proved, because 
the money offered was not counted out nor 
the object stated. 

At the interview between the parties at 
the office of Mr. Titus, the complainant 
stated his readiness to pay the amount, and 
commenced counting the money. The de- 
fendant observed, that if they were count- 
ing the gold for the purpose of tendering 
it to him, he would not receive it, and 
he left the office immediately. The 
complainant then had the $992 82 present 
| in coin. On the afternoon of the same day, 
he proceeded to the defendant’s house hay- 
| ing the same amount in coin in a bag, for 
| the purpose of tendering it inform. The 
| defendant met him at the door, and he held 
up the bag so that the defendant could see 
it, and the latter shut the door in his face 
| before he had time to explain his business, 
| The defendant admits in his answer, that 
| he was aware of the complainant’s object 
| in both instances, and adds, that he peremp- 
torily and absolutely refused to receive 
the amount offered. 

The proof here is far more than is re- 
quisite in this court. It would establish a 
tender on an issue atlaw. (See Douglass 
v. Patrick, 3 T. R. 682; Bakemanv, Pool- 
er, 15 Wend. 637.) 

It remains to inquire, whether the com- 
plainant had an adequate remedy at law. 
On the ground of quieting possession and 
preventing a multiplicity of suits, as well 
as avoiding very great, if not irreparable 
mischief, the complainant appears to be 
entitled to the interference of this court. 
Not being in actual possession, and no 
goods of his being found on the premises, 
| be could neither maintain trespass or re- 
plevin. It is manifest, that his tenants 
would sooner abandon the premises than 
remain exposed to such invasions; and 
| those whose goods were seized, or were 
| liable to be taken, would be very reluctant 
| to litigate a matter in which they had no 
| direct interest. The remedy at law was 
| environed with obstacles and difficulties, 
which the complainant was not bound to 
encounter. 

In Nutbrown v. Thornton, 10 Ves. 159, 
Lord Eldon sustained an injunction by & 
tenant in a case quite analogous to this. 

In Livingston v. Livingston, 6 J.C. R. 
497, Chancellor Kent allowed an injunc- 
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tion to restrain trespasses where the right 
was clear, and the trespassers acting under 
the defendant’s directions were numerous. 

And in Vechte v. Brownell, 8 Paige, 212, 
the present chancellor held, that where the 
defendant was proceeding to forclose a 
mortgage under the statute, claiming more 
than was due, and the complainant had offer- 
edto pay all that was due,a bill to stay the sale 
would be sustained, although the complain- 
ant could recover back at law the proceeds 
of the sale beyond the amount actually 
due. 

The principle of these cases is applica- 
ble to the one now under consideration, 
and supports the jurisdiction of this court. 

The complainant is entitled to a perpetual 
injunction against the distress warrant, and 
against any proceeding relative to the rent 
of the premises to the first day of August, 
1842. The defendant Horne must pay the 
complainant’s costs. He was, doubtless, a 
sufferer by his lenient course towards 
Cook, but in reference to the complainant; 
he was fully advised that he could not claim 
interest. The testimony of his son shows 
that he knew this before the first of Au- 
gust, when he presented to the complain- 
ant the statement of rentdue. Yet, after- 
wards, and on the last day that the parties 
were together, he insisted on the payment 
of interest on the arrears as the only mode 
in which the difficulty between them could 
be settled ; and within a few days from that 
time, he issued a distress warrant, not 
claiming interest, but claiming nearly $300 
more than was due him for the rent in 
arrear. 

The fund in court will be paid to the de- 
fendant Horne, after deducting the taxed 
costs of the complainant. 

= a ae 


COURT OF COMMON PLEAS 











Before the Hon. M. Utsnoerrer, and 
Judges Incrauam and Ineuis. 


McSor-ey v. Jounson.— April 15th, 1843. 
ON BILL OF EXCEPTIONS. 


REPLEVIN—BILL OF SALE— EVIDENCE. 


In an action of replevin against an officer for levying 
on the goods of A., under afi. fa. at the suit of B., 
B. on thetrial was admitted a witness on the part 
of the officer—Held, that as B.’s testimony went to 
increase the fund, out of which he might expect to 
be paid, his testimony was improperly admitted on 
the trial, and a new trial was therefore ordered. 





Tuts case came before the court on a 
bill of exceptions. It appeared that Tho- 
mas McSorley obtained in the 16th ward 
court of this city, on the 9th August last, a 
judgment against James McSorley, and 
that Mr.Justice Shays,on that day,issued out 
of that court a fi. fa. against the property 
of James McSorley, for the recovery of 
that jadgment, which was placed in the 
hands of the defendant Johnson, one of 
the marshals of the city, for execution ; 
that Johnson, in pursuance of the authori- 
ty contained in that mandate, levied upon 
what he supposed to be the property of 
James McSorley; that on such levy being 
made; the present plaintiff claimed the 
property as his own, by virtue of a bill of 
sale; alleged to have been made to him by 
James McSorley; on the 8th August, 1842, 
of which the following is a copy :— 

“ New-York, August 8th, 1642. 
“ John McSorley, 
“‘ Bought of James McSorley, 
‘“‘ Groceries and fixtures, - - $148 00 
* Liquors, and fixtures, and crock- 
ery of the store 76 Allen-st. - 146 50 
$294 50 
“ Received payment, Jas McSortey. 

“‘ Witnesses present, Michael McCann.” 

That Johnson, in defiance of this bill of 
sale, proceeded to make his levy, where- 
upon an action of replevin was brought 
against him by John McSorley, which re- 
sulted in a verdict for the defendant. 

On the trial of the cause, the defendant 
offered Thomas McSorley as a witness. 
The witness was, at the request of the 
plaintiff’s counsel, sworn on his verre dire, 
and he swore positively, that he had no in- 
terest whatever in this suit; that he had 
refused to indemnify the officer, or at all to 
interfere with him. The plaintiff’s coun- 
sel, however, objected to the admissibility 
of his testimony, which objection was over- 
ruled by the learned judge, to which the 
counsel for the plaintiff excepted. The 
witness was then sworn in chief. The 
witness testified that he had recovered a 
judgment against James McSorley in Mr. 
Justice Shays’ court, on the 9th August 
1842, for about $30, and that execution 
was issued on the same day; that John 
McSorley, the plaintiff, was present in the 
ward court when the judgment was ob- 
tained ; that John McSorley spoke to wit- 
ness just before the trial, and tried to per- 
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suade him not to press on his suit against 
James McSorley ; that witness expressed 
his determination to proceed, and that John 
McSorley then said, that he and James 
McSorley had so fixed it that he could col- 
lect nothing, even if he should obtain a 
judgment; that after the present = 
suit was brought, witness met John McSor- 
ley in the Marine Court, and said to him 
that he (John McSorley) would have to pay 
a heavy bill of costs in ease he got de- 
feated in the replevin suit, and that John 
McSorley said, that he did not care, for 
they could collect nothing out of him, and 
that he had no interest in the goods or the 
store, except to get the amount of his 
note against James McSorley out of them. 

The plaintiff filed a bill of exceptions, 
which came on this day to be argued. 

White, for the plaintiff. 

The main question on this bill of excep- 
tions, is as to the admissibility of Thomas 
McSorley’s testimony. 

1. Was he interested ? A witness is in- 
competent if his testimony will tend to the 
recovery or preservation of a fund from 
which he may derive a benefit. It need 
not appear, that his interest will be zeces- 
sarily and inevitably affected. If such may 
be the result, he is incompetent. Peyton 
v. Hallett, 1 Caines’ Rep. 364; Stewart v. 
Kipp. 5 Johns. R. 256; Baker v. Warren, 
11 Johns. R. 57; Stebbins v. Lockett, 5 Con. 
R. 262; Clark v. Hopkins, 6 Con. R. 108 ; 
Margerand v. Webb, 16 Johns. R. 89; 2 
Hale’s Rep. 376; 11 Pickering’s Rep. 
362, 366. 

2. The testimony of the witness, Tho- 
mas McSorley, tended to give the officer, 
Johnson, the defendant in this cause, a 
fund out of which the witness would 
have a legal right to require payment of 
his judgment and execution. He was 
therefore incompetent, and should not have 
been admitted to testify. 2 Rev. Stat. 437, 
§ 53, 54, 55, (2d ed. ;) 1 Caines’ Rep., and 
the other cases cited in support of the first 
point. 

3. Admitting an incompetent witness to 
testify to a material and controlling fact, re- 
specting which there was conflicting testi- 
mony, is sufficient ground for ordering a 
new trial, when the finding of the jury is 
with the testimony of such witness; and 
Thomas McSorley being incompetent, and 
the fact, to which he testified, being the 
very point at issue in this cause, and the 
verdict of the jury conforming to his testi- 








mony, which conflicted with that of other 
witnesses, a new trial should be granted. 
Graham on New Trials, 237, 239, ¢.; 16 
Johns, Rep. 89; 3 Cowen’s Rep. 612, 621; 
6 ib. 316; 10 Wend. Rep. 377. 

Nash and Greasley, contra. 

The question, which presents itself for 
the consideration of the court in this case, 
is, was the testimony of Thomas. McSorley 
admissible in evidence? If it were, then 
there is an end of this case, and the yer- 
dict must stand. If it were not, then ap- 
other question arises—are there probable 
grounds to believe that injustice has been 
done by the admission of such testimony? 
If not, the verdict must stand, although his 
testimony was improperly admitted. 

On a bill of exceptions, no other ques- 
tions can be raised than those excepted to. 
The plaintiff is therefore confined to that 
exception alone. Whiteside v. Jackson, } 
Wend. 418. 

1. As to the admissibility of the testi- 
mony of Thomas MeSorley, his testimony 
was admissible. 

Suppose this had been an aetion of éres- 
pass de bonis asportatis a se Johnson and 
Thomas McSorley, and Thomas McSorley, 
had pleaded and was discharged,—eould 
Thomas McSorley have been a witness for 
Johnson? The answer to this question 
will decide the point. ‘ One of two de- 
fendants sued jointly for the same trespass, 
though he suffer judgment to pass against 
him by default, cannot be a witness for his 
co-defendant—otherwise if he plead and is 
discharged, there being no evidence against 
him.” 6 Cowen’s R., 313; cited in Cowen's 
Treatise, 1 vol. 449, ed. of 1841. 

If the testimony of Thomas McSoriey 
in such a case would have been admissible, 
a fortiori, it would in this. 

Neither can his testimony be rendered 
inadmissible on the grouud of interest; 
for his examination on his roire dive, shows 
that he has nota particle of interest. His 
rights against the officer are secured; but 

2d. There are not probable grounds to 
believe that injustice has been done by the 
admission of Thomas McSorley’s testi- 
mony. 

The bill of exceptions fully discloses 
that the sale from James McSorley to John 
McSorley, was made by a written docu- 
ment; that written document alone then 
is the only evidence which can be advanced 
of this sale. 1 Johns. Rep. 414, ib. 503; 
3 Wend. 459, 1 ib. 424, 
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The document upon the very face of it 
purports to be a fraud, and coupled with 
the testimony of Mr. Justice Shays, con- 
firmed as he is by the testimony of Mc- 
Donald, the evidence of fraud is conclu- 
sive. If the sale, assignment or mortgage, 
were not for a valuable consideration, or 
colorable merely, and not bona fide. 1 
Arch. Pr. 295, 2 Revised S. p.72, § 1, or if 
it were not accompanied by delivery and 
change of possession under the statute. 
Ib. 75, § 5, it will not protect the property. 
17 Wend. 52; 19 ib. 444; Burrill’s Prac- 
tice 298. 

That was the only question for the jury 
to determine, and the answer to that ques- 
tion is to be found on the face of the docu- 
ment itself, and the testimony of Mr. Jus- 
tice Shays and McDonald; which answer 
is, that it was fraudulent, and so the jury 
have found. 

The verdict therefore must stand. 

Ineuts, J—There is probably enough 
to support the verdict in the case, even if 
the testimony of Mr. McSorley were struck 
out; but it cannot be denied that in a doubt- 
ful case his testimony would turn the scale, 
and therefore might have influenced the 

jury. If improperly admitted therefore, 
there should be a new trial. I was aware 
of the objection to the admission of his 
testimony when I received it, but admitted 
it at the express desire of the defendants 
counsel, who seemed very willing to take 
the risk of the exception. The case of 
Thomas McSorley, falls within the princi- 
ple heretofore held, of excluding the testi- 
mony of a witness who swore for the pur- 
pose of creating or sustaining a fund which 
would go for his own benefit. Within 
some of the views laid down in Gregory v. 
Dodge, 14 Wend. 593, in relation to the 
balance of interests, the witness might per- 
haps be considered competent, as he still 
retained his debt against James McSorley, 
but that debt, in the face of the evidence, 
is for the present at least doubtful, where- 
as this fund would probably, if this verdict 
stood, be. certain for Thomas McSorley’s 
benefit. 

U.snoerrer, J.—I have not been able to 
see in what point of view Thomas McSor- 
ley was not interested in the event of this 
suit. The defendant levied on goods for 
the benefit of the witness, viz: to pay his 
execution. The plaintiff brings this action 
of replevin against the officer alone to re- 
cover back the goods, and the witness was 





sworn in behalf of the officer as being dis- 
interested. 

Here he had not indemnified the officer, 
nor is there direct proof that he ordered 
the levy, although he took the oath of dan- 
ger. But what was the true question at 
the trial? It was whether the defendant 
properly levied upon the goods by virtue 
of the witness’s execution and for the wit- 
ness’s benefit, or in other words, whether 
the goods should be applied to pay the 
witness, or whether they belonged to the 
plaintiff in this action. If the goods did 
not belong to the plaintiff in this action, 
then the defendant should recover, and the 
goods be applied to the payment of the 
witness’s execution. If they did belong 
to the plaintiff, then the defendant would 
have to pay damages on the one hand, and 
the witness would lose his lien for the pay- 
ment of his execution on the other hand. 

It seems to me to be impossible to sepa- 
rate the witness’s interest from the event 
of this suit. 

The court was to determine, it is true, 
whether the officer was liable to this action ; 
but the same event, if adverse to the offi- 
cer, determined that the wztness lost his lien 
on the goods taken by the defendant for 
his use and benefit. If the officer had pro- 
ceeded to sell, and had paid the witness in 
full, and the officer was afterwards sued 
alone for the trespass, it is possible that 
the witness might have been competent, as 
he had not directed the levy nor indemni- 
fied the officer, and was fully paid off.— 
But this is not the state of facts now be- 
fore us. The action against the officer is 
replevin to take out of the officer’s hands, 
the very property which he seized for the 
payment of the witness’s executions, and 
if the officer is defeated, the witness by that 
defeat loses his lien on the goods seized. 
The witness therefore is directly interest- 
ed in the event of this suit to defeat the 
plaintiff’s claim, which would, if successful, 
destroy his own seizure, and to insure the 
success of the officer, for by that success 
the execution of the witness will be a 
valid lien on the goods in dispute. 

Such a witness might be called for the 
plaintiff against his own interest, but not 
for the officer when the success of the lat- 
ter is to decide his own claim on the goods 
in controversy. Cow. § Hill’s notes, 114, 

There may have been other evidence 
sufficient to sustain the defendant’s case, 
but I do not think the objection was only 
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to the credit and not to the competency of 
James McSorley, 19 Wend. 169. In 
such cases if the defence is clearly sus- 
tained, independent of such proof, and there 
was no exception taken to the decision of 
the judge in admitting the testimony, a 
new trial will not be granted. 

It has been supposed, however, that 
McSorley was competent within the deci- 
sion, 21 Wend. 404; because his inte- 
rest was either balanced, or because he 
had a safe remedy over defendant his 
debtor, whatever might be the event of this 
suit. But it seems to me clear that he had 
no balanced interest, and that this very suit 
arose out of his attempt at a remedy against 
his debtor. If be does not defeat this suit, 
his remedy is not only unsafe but despe- 
rate. Unless he defeat this action, his 


remedy is most probably abortive, and he | 


will have to pay the costs of his own ac- 
tion, even if he is not bound in any way to 
indemnify his officer. His remedy has 
been pursued to judgment and execution, 
and his success and his interest depend upon 
the event of this action in what he wag 
sworn as a disinterested witness. 

I can find nothing in the cases in 16 
Johns. 93 ; 24 Wend. 467, and 3 Hill 579, 
to prove the competency of this witness. 
On the contrary, I think the first and last 
of those cases prove that he was not com- 
petent. 











Luglish Cases, 





HOUSE OF LORDS. 


Farran v. Beresrorp and another, Execu- 
tors of OrtiweLL.— March 6, 1843. 


STATUTE OF LIMITATIONS. 


A judgment was recovered in Hilary Term, (a) 1810, 
and scire facias was issued in Michaelmas Term, (b) 
1817, and judgment obtained thereon. The defend- 
ant afterwards died, anda scire facias was issped 
against his executors on the 3lst of January, 1837. 
The debt was held to be barred by the 3 and 4 Wm. 
4, c. 27, sec. 40. 


Tue facts of this case sufficiently appear 
in the opinion of the Chief Justice of the 
Court of Common Pleas. 

Lord Chief Justice Tinpat.—My lords 
in answer to the first question pro- 





(a) Hilary Term commences Jan. 11, ends 31. 
(b) Michaelmas Term commences Nov. 2, ends 25th. 











posed by your lordships, we are of opinion 
that upon the whole matter appearing on 
this record, the plaintiffs below, (the de- 
fendants in error,) are not entitled to judg- 
ment. 

The foundation of the proceedings in 
this case is a judgment for £200 recovered 
by Henry Ottiwell, in Hilary Term, 1810. 

The writ of scire facias of the 31st 
January, 1837, (which is now under con- 
sideration,) states the judgment of 1810, 
the death of Henry Ottiwell, and the ap. 
pointment of the plaintiffs below as his 
executors, and prays execution of that 
judgment, so far as the record shows, that 
the money sought to be recovered by the 
plaintiffs below, was secured by that judg- 
ment of 1810, and none other. 

The defendant below has then pleaded 
in the very words of the 40th section of 
the statute 3d and 4th William 4, cap 27: 
“ That a present right to receive the same 
debt and damages accrued to a person ca- 
pable of giving a discharge for and a re- 
lease of, the same, more than twenty years 
before the suing forth of the said writ,” 
and negatives the payment of any part of 
the prineipal or interest, and the giving of 
any acknowledgment in writing, signed as 
required by that section. The facts stated 
in the plea are not denied, and if the mat- 
ter rested there, no doubt could be enter- 
tained as to the sufficiency of the plea. 
For as to the observations made in the 
course of the argument at your lordship’s 
bar, upon the great hardship upon the 
plaintiffs below, and upon other judgment 
creditors in Ireland, if this statute of the 
3 and 4 William 4, chapter 27, section 40, 
should be applied to judgments in Ireland, 
which by statute of 9 George 2, chapter 5. 
(Irish) are made assignable, and often form 
the subject of securities and family settle- 
ments, we cannot but think such observa- 
tions entitled to little weight if the words 
of the statute are clear and intelligible, as 
in the present case they are, inasmuch as 
in such case no hardship follows except 
upon those who have slept over their rights 
in the entire disregard of the provisions of 
a public act of the legislature. 

But the replication admitting the allega- 
tions in the plea, states the further facts, 
that in Michaelmas Term, 1817, the plain- 
tiffs below sued out a writ of scire facias 
on the judgment of 1810, and obtained 
judgment and award of execution; and 
this judgment in scire facias is said to cor: 
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fer a new right upon the plaintiffs below, 
and therefore it-is argued that the twenty 

ears mentioned iu the statute of 3 and 4 
William 4th, are to be reckoned from the 
date of the latter judgment, viz: Michael- 
mas Term, 1517. . 

To some purposes, as it seems to us, the 
judgment in sevre facias did confer a new 
right. ‘The writ of scire facias was not 
necessary merely for the purpose of revi- 
ving the judgment of 1810, after the lapse 
of a year without execution ; it was also ne- 
cessary for the purpose of making the plain- 
tiffs below, parties to that judgment, as 
executors of Henry Ottiwell, and they 
could not even within a year have sued 
out execution without first proceeding by 
writ of scire facias, though they might have 
brought an action of debt on the judgment. 

The cases of O’Brien v. Ram, 3 Mod. 
187, and Barnard and Tugser’s case, 4 
Leon, 186, and acase in Fitzherbert’s Na- 
tura Brevium 122, writ of debt, (the entry 
of which case is to be found in Rastall, 193,) 
were cited amongst others to show that an 
action of debt will lie upon a judgment in 
scire facias, and thereby to establish that a 
new right is conferred by such judgment. 
Whether these cases may be distinguisha- 
ble from the ordinary case of a writ of 
scire facias, merely to revive a judgment 
and an award of execution thereon, where 
there is no change of parties, it is unneces- 
sary to determine; it may be the case that 
where a new right is conferred by the judg- 
ment in scire facias, as in the present in- 
stance, the money sought to be recovered, 
may fairly be considered to have been se- 
cured to the plaintiffs below by that judg- 
ment, within the true meaning of the 40th 
section of 3 and 4 Wil. 4, cap. 27. But 
we are not called upon to express an 
opinion on that point, upon the present 
state of this record, for the replication is 
bad, as being a departure, and the original 
claim on the judgment of 1810 is, as we 
think, barred by the statute. 

By the words “a present right to re- 
ceive the same,” inthe 40th section of the 
act, we understand an immediate right, 
without waiting for the happening of any 
future event; and it cannot be doubted 
that such present right accrued to Henry 
Ottiwell in Hilary Term, 1810, and con- 
tinued in the plaintiffs below after his death ; 
and as little can be doubted that both he 
and they were capable of giving a discharge 
or release for the money now sought to be 
recovered. 


In the course of the argument it was 
contended that the 40th section of the 
statute of William the 4th, must be con- 
sidered as qualified or restricted by the 
Irish act, Sth Geo. 1, c. 4, sec. 2, or by the 
9th Geo. 4,c. 35. The latter of these acts, 
however, does not relate to the parties to 
judgments, but only to the rights of pur- 
chasers of land affected by them. And as 
to the former act, although before the pass- 
ing of the statute of William the Fourth, 
the act of George the First, which uses 
only the words “ commenced or prosecu- 
ted some action or suits, &c.,’’ was con- 
strued to extend to a revival of a former 
suit, yet, as the recent statute contains cer- 
tain definite precise exceptions in the 40th 
section, but no exception of judgments 
revived, we think, in legal construction, it 
is rather to be held that the latter statute 
has repealed the former, than that a new 
exception is to be ingrafted into the 40th 
section, the more especially as such excep- 
tion might have the effect of enlarging the 
time of proceedings for the recovery upon 
judgments to an indefinite period. 

Fox these reasons her majesty’s judges 
are of opinion that the first question is to 
be answered in the negative. 

For the same reasons we also think, in 
answer to the second question proposed by 
your lordships, that the matter pleaded in 
the replication, is not sufficient to bring the 
claim of the plaintiffs below within the ex- 
ceptions mentioned in section 40. For the 
| judgment in scire facias is plainly neither 
a payment nor an acknowledgment in 
writing signed by the person by whom the 
money is payable, or his agent. 

In answer to the third question proposed 
| by your lordships, we are of opinion that 
‘the matter pleaded in the replication is a 
| departure from the declaration. We have 
already stated that the declaration is found- 
'ed on the judgment of 1810, and prays 
execution of the judgment, and of no 
other; we have also stated that in our 
opinion, the judgment in sere facias in 
1817, conferred on the plaintiffs below a 
new right; and it appearsto us to bea 
necessary consequence, that the setting up 
that new right in the replication is a de- 
parture from the declaration which pro- 
ceeds upon the old right only. 

If, indeed, the judgment in scire facias 
|in 1817, could be properly said to bring 
| down the judgment of 1810 to Michael- 
| mas Term, 1817, and to make it, as it were, 
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a judgment of that term, then it would be 
incorrect to state that the judgment in scire 
facias conferred a new right; but even in 
that case, there would be, as it seems to us, 
a departure in pleading; for the declara- 
tion states the original judgment to be of 
Hilary Term, 1810, without more. Where- 
as the replication would, upon such a con- 
struction, state it as a judgment, in effect 
and substance, as of Michaelmas Term, 
1817. 

The distinction between this case and 
that of a subsequent promise to take a case 


out of the statute of limitations, to which | 


the present case was assimilated in argu- 
ment, is, that in the present case, the re- 
plication insists upon a new right of action, 
not the same as that described in the de- 
claration; in the other, the promise is 
given in evidence on the issue, “ that the 
cause of action did not accrue more than 


six years before the commencement of the | 
suit,” as proof of the promise laid in the | 


declaration, and must agree with it. 

It appears, therefore, to us, that in any 
way of viewing this case, the replication 
is a departure from the declaration. 


Lord Brovenam.— My lords, in this | 


case I apprehend the proper course for 
your lordships to take, if it seem fit to your 
lordships, will be to postpone the further 
consideration of the judgment to be given 
upon this writ of error. The learned 


judges do not agree, as it appears, with | 
delivered in the court | 


the judgment 
below, and for that reason, as_ well 
as the importance of the point which is 
dealt with in the very learned and distinct 


opinions of the learned judges, it will be | 
expedient, in my humble apprehension, if 


your lordships should agree with me, to 
postpone the further consideration of this 
case for the present. 

Lord Campse.tu.—My lords, I see no 
reason at present to differ from the opinion 
which has been expressed by the learned 
judges, but the case is of infinite impor- 
tance, in my opinion, and although, proba- 
bly, the point, with respect to the depar- 
ture, will decide this case; yet, the two 
other points are of very great consequence 
to Irish securities. I entirely concur with 
my noble and learned friend, as to the ex- 
pediency of postponing the judgment, be- 
cause some legislation may be necessary, 
which, of course, could not affect this case, 
but with a view to other cases similarly 
circumstanced. 





Lord Cuancettor.—I understand the 
first point as to the question of departure 
will decide the case. 

Further consideration adjourned sine die, 





Kinpness Rewarpep.—The following 
singular case was tried in England in the 
year 1797. An indictment was preferred 
against a person for an assault ; it appear. 
ed in evidence that the plaintiff had at. 
tempted to hang himself, and that the 
defendant finding him in that situation, 
had cut him down, pulled his nose, and 
struck him several smart blows on the 
back, for the purpose of resuscitating sus- 
pended animation. A verdict was found 
for the defendant. 





'OMNIPRESENCE AND OMNIPO. 
| TENCE OF LAW. 


| Ir you leave your home to take an air. 
ing, you may walk in security on the side- 
walk of the street, because you know that 
no rider will disturb you. Who or what 
prevents the people on horseback from 
making use of that part of the public road ? 
The law; or, if they were to disregard it, 
certain officers—that is, men invested with 
authority likewise by the law, who have 
been charged to enforce this among other 
laws. This law then protects you. You 
proceed farther, and find these words on 
the signboard of a bridge, “ Keep to the 
right, as the law directs,” addressed to 
_ those who guide a, vehicle. It is a law 
| which commands something. You may 
| pass an orchard with inviting fruits; the 
fence surrounding it might be easily scaled, 
and you feel an urgent impulse to slake 
your thrist with the juicy apples before 
you; yet you must not doit. Were you 
to follow the dictates of your desires, 
though most natural and perfectly inno- 
cent, the law would punish you; because 
it protects the orchard as the property of 
| some one else. The law is made already, 
and thus it warns you. A decrepid and 
poor man is prevented by certain officers 
from asking those persons who show by 
| their dress that they live in ease, to give 
him from their superfluity that which he 
is unable to obtain by his own exertions ; 
he is taken to a house designated by the 
law as a home for those persons who can. 
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not earn their living. You sail on the vast 
ocean, at a great distance from all society ; 
a man-of-war, perhaps belonging to a dif- 
ferent nation, thousands of miles from 
your own, bids you to lie to and show your 
colors. An officer comes on board your 
vessel, asking for your papers, and request- 
ing you to go with him on board his own. 
If you refuse to comply with his request, 
you expose yourself to vexations, perhaps 
todanger. It is the lawof your land, and 
that observed among nations, which obliges 
you to provide yourself with those papers, 
and to produce them under these circum- 
stances. In a foreign port, a consul of 
your own nation advises, and, if need be, 
protects you. The law directs him to do 
so. You see an individual depriving ano- 
ther of his life, violently and considerate- 
ly; yet nobody attacks the one who kills, 
or rescues the other doomed to die, because 
the law has decided that he should die in 
this manner ; it is an execution. The law 
establishes schools, and obliges parents to 
send their children to them. The law 
assists a poor man to obtain his dues from 
arich one; and again it protects the rich, 
so that the poor shall have no more than 
their due. A single individual says the 
harshest things of those in power, yet no 
one molests him, because the law has said 
that he may do so; and again, there are 
laws which all or nearly all dislike, or de- 
clare unprofitable, nay, even cruel, and yet 
they are obeyed unaided by physical force. 
The law has built highways, united rivers, 
severed mountains ; it takes away proper- 
ty for the public benefit, and protects it ; 
sends expeditions into remote regions ; has 
founded libraries and collections of works 
of art; adorns and beautifies. The law 
takes care that the merchant measures 
with a true yard-stick, and tells him in 
what money he must pay his debts: it 





condemns unwholesome food, prohibits | 


your having more than one wife, punishes 


public immorality, interferes if your occu- | 


pation disturbs or annoys others, obliges 
you at times to take up arms, at others it 
prevents you from using them to avenge 
the most signal injustice, and at others, 
again, it permits you to use them. What 
then is this law, invisible, yet seen in its 
effects every where? * * * Which 


accompanies me wherever I may go, pene- | 


trates into all relations of men to men, to 
animals and things, and, what is most re- 
markable, is never intermitted or suspend- 


ed, but continues to act, and every day 
creates new rules and regulations for man’s 
conduct and his various relations ; and with 
unceasing and inexhaustible energy seizes 
upon every new condition of men or things 
that may spring up ? 


LAW AND LITERATURE. 


Law.—There sits a poor lad, biting 
his nails till he bites them to the quick, 
wearing out his heartstrings in constrained 
silence, on the back benches of Westmins- 
ter Hall; he maketh speeches, eloquent, 
inwardly, and briefless, mutely bothereth 
judges, and seduceth innocent juries to 
his NNo-side ; he findeth out mistakes in his 
learned brethren, and chuckleth secretly 
therefor; he scratcheth his wig with a pen, 
and thinketh by what train of circumstantial 
evidence he may be able to prove a din- 
ner; he laugheth derisively at the income 
tax, and the collectors thereof; yet, when 
he may not have even a “ little brown” to 
fly with, haply, some good angel, in mortal 
shape of asolicitor, may bestow on him a 
brief: rushing home to his chambers in the 
Temple, he mastereth the points of the 
case, cogitating pros and cons: he heareth 
his own voice in court for the first time: 
the bottled black letter of years falleth 
from his lips, like treacle from a pipkin. 
He maketh good his points, winneth the 
verdict and the commendations of the 
judge; solicitors whisper that there is 
something in him, and clerks express their 
conviction that he is a “ trump;” the young 
man eloquent is rewarded in one hour for 
the toil, rust, and enforced obscurity of 
years; he is no longer a common soldier 
of the bar: he steppeth by right. divine, 
forth of the ranks, and becometh a man of 
mark and likelihood : he is now an aristo- 
crat of the bar—perhaps a Lyndhurst. 

LrreraTuRE.—Again, behold the future 
aristocrat of literary life: to-day regard 
him in a suit of rusty black, a twice turned 
stock, and a shirt of Isabella color, with an 
affecting hat: in and out of every book- 
seller’s in the Row is he, like a dog in a 
fair: a brown paper parcel he putteth into 
your hand, the which, before he openeth, 
he demands how much cash down you 
mean to give for it: then, having unfolded 
the same, giveth you to understand that it 
is such a work as is not to be seen every 
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day, which you may safely swear to. He { On the same day the following gentle- 
journeyeth from the east to the west, from | men having been examined by the Board 
the rising of the sun to the setting thereof, !of Examiners, consisting of Ste- 
manuscript in hand from Leadenhall-street, | phens, Esq., James T. Brady, Esq., and 
where Minerva has her press, to the street Gilbert, Esq., and found duly quali- 
height Albemarle, which John Murray = yp tages as to practice as attornies 
lighteth to honor, but to no purpose. is of the Supreme Court : 
aieen is unknown, and his a are no-|_ E. W. Chester, J. Stewart, J. Pirnie, jr, 
thing worth. Let him once make a Ait, as| T. Harrison, L. C. Platt, W. J. Hadley, 
it is termed, and it is no longer hit or miss | P. J. Clum, 8S. H. Stafford, R. L. Bancroft, 
with him. He getteth reputation, and he; W. W. Holt, A. P. Van Beuren, S. B, 
lieth in bed all day: he shaketh the alpha-| Brophy, E. H. Shepherd, R. A. Tessen, 
bet in a bag, calling it his last new work, | J. Howland, D. McMartin, S. P. Wesmir, 
and it goeth through three editions in as|S. B. Campbell, Wm. McFarlan, W. H, 
many days: he lordeth it over “ the trade,” Teuney, E. Ward, L. E. Boomer, G. A, 
and will*let nobody have any profit but | Gates, J. H. Hedley, J. Hutton, E. Saf- 
himself: he turneth up his nose at the man | ford, jr., S. P. Coon, E. H. Canaan, H. L, 
who invites him to a plain dinner, and ut-| Palmer, G. W. Frary, G. Martense, A. G. 
terly refuseth evening parties: he holdeth Hall, W. S. Pierson, H.C. Dorr, S. E. 
conversaziones, where he talks you dead: | Church, G. Z. Cornell, J. W. Fowler, T, 
he driveth a chay, taketh a whole house, | B. Myers, E. H. Sheldon, W. H. Dusen- 
sporteth a wife and a minute tiger: in| bury, J. M. Pettle, L. Graham, J. T. John- 
brief, he is now an aristocrat of letters— ston, J. Sheldon, H. B. Ely, R. F. Ma- 
Blackwood, Mason’s edition. cauley, F. B. Fitch, B. reo . T. Hill- 
= ——————_ son, W. H. Woodmgn, G. Woodman, M, 
New Rute or tue Court or Common | Young, J. M. Carter, J.G. Waters, A. D- 
Preas—Adopted 17th May, 1843.—Order- | L. Whipple, G. Reynolds, W. H. Meeks, 
ed: that whenever a default shall be en-| S. M. Meéker, J. Dominick, B. F. Dun- 
tered and no notice of assessment is neces- | ning, T. Dillon, A. Backes, W. B. Pierce, 
sary to be served ; the plaintiff may forth- | W. B. Litch, C. L. Austin, G. N. Kretsin- 
with enter the rule for interlocutory judg- | ger, E.S. Hawley, 8S. De Witt, J. B. Phil- 
ment and assessment, and enter up judg- lips, W. J. Sinclair, W. Furniss, W. H. 
ment without waiting four days for the con- | Van Cott, G. Dean, E. G. Merritt, R. B. 
firmation of the default. | Van Valkrenbergh, F. Anthon, J. S.York, 
| Daniel D. Lord, S. D. Van Shaack, W. 
ADMISSIONS IN THE SUPREME COURT. > ne are a. F een 2 “ 
| A. Dunscourt, W. , G. F. th, 
On the 12th of May, instant, the follow-| A, R. Wadsworth, M. Burke, J.S. Thayer, 
ing gentleman having been examined by | J, Newhouse, H. G. De Forest. 
the Board of Examiners, consisting of the) ———— 
Honorable Brown, M.C., Daniel| The celebrated Richard Brinsley Sheri- 
Lord, jun., Esq., and Haight, Esq., | dan was very much annoyed on one occa- 
and found duly qualified, were licensed to | sion, in the House of Commons, by @ 
practice as counsellorsin the SupremeCourt: | member, continually interrupting him by 
P. J. Joachimssen, T. Hinsdale, C. H. | shouting hear, hear! In the course of the 


























Smith, J. H. Wilson, D. Egan, W. Skid- | debate Sheridan took occasion to allude to’ 


more, H. P. Barber, G.S. Stett, W. H./a political contemporary, whom he de- 
Jansen, W. H. Bogardus, J. Paris, B. De | scribed as one who wished to play the 
Klyn, P. Callaghan, W. Wilkinson, S. H. | rogue, but had only sense enough to play 
Clapp, W. Galligan, J. K. Parker, P. V.! the fool. ‘‘ Where,” exclaimed Sheridan! 
R. Stanton, W. R. Beebee, W. G. Har- | (placing great emphasis on the word where) 
rington. J. C. Devereux, R. Burns, E.|“ Shall we find a more foolish knave or a 
Martindale, R. H. Tyler, J. V. Freligh, D.| more knavish fool than this?” “Hear, 
B. Barree, E. P. Cowles, M. De Mott, A.| hear!” was instantly bellowed by the mem- 
P. Nichols, H. H. Wheeler, J. Tuffs, R. | ber in question. Sheridan instantly turned 
Goodman, F. Tillou, J. F. Fitzgerald, W.| round and bowed to the gentleman, thank- 
M. Allen, J. E. McVine, N. Merrill, J. S. ing him for his reply to the question, and 
Campbell, J. McCahill, S. B. Campbell, D.| sat down amidst convulsions of laughter 
Goute, N. Ford, T. L. Griffin, M. Johnson. ' from all but the unfortunate member. 
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